UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 11 Case

Youth Fair, Inc., BKY Case No. 3-89-3935
ADV No. 3-90-191
Debt or .

Youth Fair, Inc.
Plaintiff,
V. MEMORANDUM ORDER

The Schwab Conpany, a
Division of S. Schwab Conpany,
Inc., a Maryland Corporation

Def endant .

This matter cane before the Court on cross nmotions for summary
judgrment. Plaintiff Youth Fair, Inc. (Youth Fair) is represented
by Darrell B. Johnson. Defendant Schwab Conpany (Schwab) is
represented by WIliam Douglas Wite. This is a core proceeding
under 28 U.S.C. Sections 1334 and 157(a). The Court has
jurisdiction to determne this matter under 28 U S.C. Section
157(b)(2) (F). Based upon all the files and records in this case,

being fully advised in the prem ses, the Court now makes the follow ng
Order pursuant to the Federal and Rul es of Bankruptcy.

l.
FACTS

Youth Fair and Schwab have stipulated to the follow ng facts.
On Cctober 10, 1989, Schwab shipped inventory to Youth Fair in the
ordi nary course of business. Youth Fair received the inventory
items on Cctober 13, 1989, acconpani ed by Invoice No. 3839 dated
Cctober 10, 1989 for $724.55. Thereafter, Youth Fair filed for
relief under Chapter 11 on Cctober 17, 1989. (FNl) That sane day,

Schwab
shi pped additional inventory to Youth Fair, which received these
i nventory itenms on October 20, 1989, with Invoice Nos. 6710, 6711
and 6712, totalling $3, 819. 54.
VWhen Schwab sent its reclamation demand on Cctober 20, 1989,
Youth Fair had Schwab's inventory(FN2) in its possession. The
parties

t hen negotiated an agreenent under which Youth Fair would satisfy

t he demand by voluntarily making a cash paynent to Schwab in |ieu
of returning its inventory. |In accordance with their agreenent,
Schwab credited Youth Fair's account for $4,544.09--the full anount
due under Invoice Nos. 3839, 6710, 6711, and 6712. Schwab then re-
billed the $4,544.09 to Youth Fair for the sanme inventory itens
under Invoice Nos. 18985, 18986, 18987, and 18988. On Cctober 30,



nenor a

return

1989, Youth Fair returned $792.00 worth of inventory to Schwab, and
on Cctober 31, 1989, paid Schwab $3, 752.12. (FN3) The check

ndum
read "with this check, reclamation notice dated Cctober 20, 1989
has been satisfied." Youth Fair marked, distributed, and sold the

(FN1) Youth Fair operated its business during its reorganization
effort as a Debtor-In-Possession with authority to conduct its
customary business affairs under 11 U S. C. 1108.

END FN

(FN2) During the pendency of this case, it was undisputed that

National City Bank had a properly perfected lien on all of Youth

Fair's inventory to secure a debt of approxinmately $2.6 nmllion
END FN

(FN3) The full ampount due under |nvoices 18985, 18986, 18987, and
18988, less the value of the returned goods.
END FN

remai ning inventory in the ordinary course of business. On August
1, 1989, all of Youth Fair's inventory was sold as part of an asset
sal e pursuant to Court order, and National Cty Bank's security
interest was satisfied in full fromthe proceeds of the sale.

The present dispute involves Youth Fair's contention that its
paynment to Schwab was an inproper post-petition transfer under 11

U S.C. Section 549(a).(FN4) Schwab argues that the paynent was proper

conpensation for its agreement not to require return of its
i nventory under 11 U.S.C. Section 546(c).(FN5) Youth Fair seeks

of the $3,752.12 to the estate, but would allow Schwab a claimin
that anpbunt as an admi nistrative expense under 11 U S.C. Section
507(a).

| SSUE

Is Youth Fair entitled to return of its cash paynment to Schwab
under 11 U. S.C. Section 549(a)?

DI SCUSSI ON
Thr oughout the pendency of this case, Youth Fair operated as

a debtor-in-possession with authority to conduct its customary

busi ness affairs in the ordinary course as a retail vendor of
childrens' clothing. Ordering inventory, making arrangenents wth
suppliers concerning inventory needs, and selling inventory in the
ordinary course of its business are activities which the debtor

m ght reasonably be expected to conduct w thout court supervision.
See: 11 U S.C. Section 1108. Under these circunstances,

Schwab had every reason to believe that the debtor was dealing with
it in good faith, and had the authority to resolve its reclamation
claim

Now, Youth Fair is attenpting to use the "strongarn power
usual |y exercised by a bankruptcy trustee under 11 U S.C. Section
549(a) to undo inproper transactions concluded by the Debtor during
t he pendency of a case. Schwab opposes Youth Fair by asserting its



rights as a reclaimng creditor under 11 U S.C. Section 546(c).

VWil e both parties supplied briefs which include statutory and
casel aw support for their respective positions, neither party fully

(FNM) 11 U.S.C. 549(a) reads in pertinent part: "...(a) Except
as provided in subsection (b) or (c) of this section the trustee
may avoid a transfer of property of the estate--
(1) that occurs after the conmencenent of the case; and

(A) that is authorized only under section 303(f) or
542(c) of this title; or
(B) that is not authorized under this title or by the

court....
END FN

(FN5) 11 U.S.C. Section 546(c) reads in pertinent part: "...

(c) Except as
provided in subsection (d) of this section, the rights and powers
of a trustee under sections 544(a), 545, 547, and 549 of this title
are subject to any statutory or common-law right of a seller of
goods that has sold goods to the debtor, in the ordinary course of
such seller's business, to claimsuch goods if the debtor has
recei ved such goods whil e insolvent, but--
(1) such a seller may not reclaimany such goods unl ess such
sel | er demands inwiting reclamation of such goods
before ten days after receipt of such goods by the
debt or; and
(2) the court may deny reclamation to a seller with such a
right of recl amati on that has nmade such a demand only
if the court--
(A) grants the claimof such a seller priority as a claim

of a kind specified in section 503(b) of this title;
or

(B) secures such claimby alien...."

END FN

Section 507(a) does not contenplate adm nistrative priority
treatment for inproper clains. Thus, Youth Fair's argument that
its voluntary agreenment to pay Schwab was an inperm ssible
resolution of its inventory problemis inconsistent with its
willingness to grant Schwab's claimpriority treatnent. dearly,
this was a post-petition transacti on based on post-petition

consi deration. Specifically, consideration lies in the adjustnent
of the accounts of the parties in recognition of Schwab's
reclamation rights. Accordingly, Youth Fair is not entitled to
sunmary judgrment that Schwab nust return the $3,752.12 and file an
adm ni strative expense claim

NOW THEREFORE, | T | S ORDERED
1. Plaintiff's nmotion for sumrary judgnent is denied.
2. Defendant's notion for summary judgnment is granted.

Schwab Conpany is not liable to Youth Fair, Inc., on the conpl aint
for $3,752.12.

Let Judgnment Be Entered Accordingly.



Dated: March 5, 1991.

BY THE COURT:

IFN6) 11 U.S. C. 507(a) reads in pertinent part: "Priorities.

(a) The foll owi ng expenses and cl ains have priority in the
foll owi ng order:
(1) First, admnistrative expenses all owed under section

503(b) of this title, and any fees and charges
assessed agai nst the estate under chapter 123 of
title 28...."

O

Dennis D. O Brien
U S. Bankruptcy Judge



